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UNI TED STATES TAX COURT

TSUTOWJ TEDOKON, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 8797-00L. Fil ed Decenber 17, 2002.

Pfiled a petition for judicial review pursuant to
sec. 6330, I.R C., in response to a determnation by R
to proceed with collection by |evy of assessed tax
liabilities for 1993, 1994, 1995, and 1997.

Hel d: Because P's claimfor overpaynent credit
was filed within three years fromthe date P filed his
return, PPs claimwas tinely filed. Ommhundro v.
United States, 300 F.3d 1065 (9th G r. 2002), followed,
Rev. Rul. 76-511, 1976-2 C. B. 428 appli ed.

Hel d, further, because P made no tax paynents
during the applicable | ook-back period of sec.
6511(b)(2)(A), I.RC, the ceiling limtation on P's
credit is zero.

Hel d, further, equitable relief is unavailable to
P, and R nay proceed with collection of bal ances due as
determned in a “NOTI CE OF DETERM NATI ON CONCERNI NG
COLLECTI ON ACTI ON(S) UNDER SECTI ON 6320 and/ or 6330".




Tsut omu Tedokon, pro se.

Sylvia L. Shaughnessy, for respondent.

MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

NI MS, Judge: This case arises froma petition for judicial
review filed in response to a “NOTI CE OF DETERM NATI ON CONCERNI NG
COLLECTI ON ACTI ON(S) UNDER SECTI ON 6320 and/or 6330” (Notice).
Unl ess otherwi se indicated, all section references are to the
I nternal Revenue Code in effect for the years in issue, and al
Rul e references are to the Tax Court Rules of Practice and
Procedure. Respondent does not challenge the Court’s
jurisdiction over this case, and petitioner does not assert that
respondent’s Appeals Oficer did not take into consideration al
of the matters required by section 6330(c)(3). Consequently, the
only issue for decision is the substantive question of whether
section 6511 precludes the all owance of any portion of
petitioner’s 1991 overpaynent of tax as a credit against his
liabilities for 1993, 1994, 1995, and 1997.

FI NDI NGS OF FACT
Sone of the facts have been stipulated and are so found.

The stipulations of the parties, with acconpanying exhibits, are
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i ncorporated herein by this reference. At the tine the petition
was filed in this case, petitioner resided in San D ego,
Cal i fornia.

Petitioner did not tinely file a Form 1040, U.S. Individual
I nconre Tax Return, for taxable years 1991, 1992, 1993, 1994,
1995, or 1997, respectively.

On April 18, 1991, petitioner made an estimated incone tax
paynent of $11,807 for his 1991 tax year. Respondent at sone
poi nt applied $1,589 of this anpunt against petitioner’s 1991 tax
liability, leaving a credit bal ance of $10,218, as reflected on
several | RS statenents of account for 1991.

Respondent extended the filing date for petitioner’s 1991
income tax return fromApril 15 until August 15, 1992.

Respondent subsequently further extended the filing date to
Cct ober 15, 1992.

On Decenber 14, 1998, respondent sent petitioner a standard
notice entitled “REQUEST FOR YOUR TAX RETURN' concerning the
respondent’s nonrecei pt of petitioner’s 1991 incone tax return.
At the bottomof this notice was the foll ow ng:

* * * * * * *

*xx YOU HAVE A CREDI T BALANCE OF $11807 *xx

Pl ease expl ain how you want us to handl e your credit.
See the specific instructions on the encl osed Form
9358.



On February 11, 1999, petitioner filed his 1991 return, on
which he reported a tax liability of $1,589. On his 1991 return,
petitioner clainmed that an overpaynment in the amount of $10, 218
was available for credit to other tax liabilities. On Form 9358,
filed with his 1991 return, petitioner requested that respondent
apply his April 18, 1991, estimated tax paynent first to his 1991
income tax litability, and then to his 1992 incone tax liability.
Respondent apparently acceded to this request as to 1991, since
$1,589 of the estimated tax paynent was applied agai nst the
l[iability shown on the delinquent 1991 return. A conputer print
of petitioner’s IRS accounts reflects a 1992 liability for tax,
interest, and penalties, through March 8, 2000, of $8,525. 68.
Beyond this, the record is silent as to paynent of petitioner’s
1992 tax liability.

In md-1999, petitioner filed delinquent Federal incone tax
returns for his 1992, 1993, 1994, 1995, and 1997 tax years, with
each return show ng a bal ance due.

On Cctober 25, 1999, respondent issued to petitioner a
letter entitled “FINAL NOTI CE--NOTI CE OF | NTENT TO LEVY AND
NOTI CE OF YOUR RIGHT TO A HEARING' relating to petitioner’s
unpaid inconme tax liabilities for 1993, 1994, 1995, and 1997.
Thereafter, on Novenber 22, 1999, petitioner sent Form 12153,

“Request for a Collection Due Process Hearing”, to respondent.
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After a series of correspondences between the parties,
petitioner attended a conference with Appeals Oficer Fred
McMul | en on February 24, 2000. At the conference, petitioner
asserted that respondent should have applied the overpaynent of
tax shown on his 1991 Federal income tax return to his tax
l[tabilities for the subsequent years. Petitioner did not, and
still does not, dispute the correctness of the anmounts of the
underlying tax liabilities assessed by respondent for 1993, 1994,
1995, and 1997.

Al t hough petitioner had expressed an interest in submtting
an offer in conprom se, he failed to submt an offer and did not
provide the informati on necessary to determ ne whether an offer
woul d be an appropriate collection alternative.

On July 6, 2000, respondent issued to petitioner the
af orenenti oned Notice. The Notice states:

Wth the best information avail able, the requirenents

of various applicable |Iaw or adm nistrative procedures
have been net. * * *

* * * * * * *

You suggested that you believe that you are entitled to
a credit froma prior year overpaynent to be used to
offset, in part if not in full, the liabilities in
guestion. |IRS records show that your 1991 personal
income tax return, F. 1040, does show an over paynent.
However, this return was not filed until some tine in
1999 so the statute of limtations for filing a claim
for credit or refund had expired; accordingly, no
credit is available to offset the liabilities at issue.

* * * * * * *

Appeal s believes that, despite its intrusiveness, a
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levy is the appropriate collection action which

bal ances the need for efficient collection of the tax

wi th any concerns you may have as to the intrusiveness

of the action.

In response to the Notice, petitioner filed his petition in
this case. 1In his petition, petitioner alleges that the amounts

of the underlying tax liability and the years are:

Year Anpbunt

1993 $8, 600. 09
1994 3,961. 31
1995 801. 89
1996 901.10
Tot al 14, 264. 39

Petitioner clained a credit “froma prior year overpaynent
to be used to offset, in part if not in full, the liabilities in
gquestion.”

In his answer, respondent denied that the |l evy determ nation
relates to a tax liability for 1996, and asserts that the |evy
determ nation relates to petitioner’s unpaid incone tax liability
for 1997 in the anount of $901.10, including interest and
penal ties through March 8, 2000. Petitioner does not chall enge
this assertion.

OPI NI ON

St andard of Revi ew

Respondent did not send a notice of deficiency to
petitioner. Petitioner did not otherw se have an opportunity to

di spute his tax liability for 1993, 1994, 1995, or 1997. Thus,
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petitioner may chall enge the existence or anmount of the

underlying tax liability. Sec. 6330(c)(2)(B); Downing v.

Comm ssioner, 118 T.C. 22, 28 (2002). Since the validity of the

underlying tax liability is properly at issue, we review

respondent’s determ nation de novo. Landry v. Conm ssioner, 116

T.C. 60, 62 (2001).

1. Limtations on Credit or Refund d ai ns

Section 6511 contains two separate tineliness provisions for
credit or refund clainms. Section 6511(b)(1) establishes a
prescribed period for filing a claim Section 6511(b)(2) (A
creates | ook-back periods, which provide a ceiling [imtation on

the anmount of allowable credit or refund. Conm ssioner v. Lundy,

516 U. S. 235, 239-240 (1996).

Section 6511(b)(1) incorporates the filing deadline of
section 6511(a), which provides that the taxpayer nust file a
claimfor credit or refund “within 3 years fromthe tine the
return was filed or 2 years fromthe tinme the tax was paid,
whi chever of such periods expires the later, or if no return was
filed by the taxpayer, within 2 years fromthe tinme the tax was
paid.” Sec. 6511(a).

The two periods provided by section 6511(b)(2)(A)
(subparagraph (B) and (C) provide | ook-back periods not rel evant
here) are (x) that the refund claimmnust be filed within the 3-

year period prescribed in subsection (a), and (y) the allowable
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anount of the overpaynent nust not exceed the portion of the tax
paid within the period, imediately preceding the filing of the
claim equal to 3 years plus the period of any extension of tinme
for filing the return

In MIler v. United States, 38 F.3d 473 (9th Gr. 1994), the

U S. Court of Appeals for the Ninth Crcuit, the court to which
this case would normally be appeal ed, held that section 6511(a)
provi des the taxpayer with “the right to file a claimup to three
years after the return only where that return is filed within two

years of paynent of the taxes.” Mller v. United States, supra

at 476. In contrast, Rev. Rul. 76-511, 1976-2 C B. 428, applied
the 3-year filing deadline of section 6511(a) even though the
taxpayer filed the return nore than 2 years after paynent of the
t ax.

O her Courts of Appeals addressing this issue followed the
interpretation of section 6511(a) announced in Rev. Rul. 76-511

For exanple, in Weisbart v. U S. Dept. of Treasury, 222 F.3d 93

(2d Cr. 2000), the U S. Court of Appeals for the Second Crcuit
declined to follow Mller, and applied the 3-year filing deadline
even though the return was filed nore than 2 years after the tax

was paid. See also Richards v. Comm ssioner, 37 F.3d 587, 589

(10th Gr. 1994), affg. T.C. Meno. 1993-102; Oopallo v. United

States, 994 F.2d 25, 26-27 (1st Gr. 1993).

Subsequent to the expiration of the briefing schedule in
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this case, the U S. Court of Appeals for the Ninth Crcuit

deci ded Omwhundro v. United States, 300 F.3d 1065 (9th Cr.
2002), in which the court announced that “we are no |onger bound
by Mller. Accordingly, we hold that under I.R C. sec. 6511(a),
a taxpayer’s claimfor credit or a refund is tinely if it is
filed within three years fromthe date his income tax return is
filed, regardless of when the returnis filed.” 1d. at 10609.

In MIler, the Court of Appeals for the Ninth Grcuit had
held that a taxpayer must file a return within 2 years of paynent
of the taxes to recover a refund or credit; otherw se, no claim
could ever be finally barred by the 2-year-after-paynent cl ause
of section 6511(a). Also, the court stated in Omwhundro that its
construction of section 6511(a) in Mller was necessary to
prevent forum shopping under a version of section 6512(b)(3) no
| onger in effect.

I n Omhundro v. United States, supra, the court further

stated that “In deciding Mller, we did not consider Revenue
Ruling 76-511 which was directly on point and in effect at the
time.” |1d. at 1067.

After Mller v. United States, supra, was decided in 1994,

the Suprenme Court’s decision in United States v. Mead Corp., 533

U S. 218 (2001), intervened. The court in Omwhundro observed:

In United States v. Mead Corp., the Suprene Court
hel d that an adm nistrative agency’ s interpretation of
a statute contained in an informal rul emaking nust be
accorded the |l evel of deference set forth in Skidnore
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v. Swift & Co. The Court held the deference required
depends on the ‘thoroughness evident in [the agency’ s]
consideration, the validity of its reasoning, its
consistency with earlier and | ater pronouncenents, and
all those factors which give it the power to persuade
* * * [ Omhundro v. United States, 300 F.3d 1065,
1067-1068; citations omtted.]

The court in Omwhundro believed that Rev. Rul. 76-511
“commands deference” because its reasoning is valid, it is
consistent wwth [ater I RS pronouncenents, and its interpretation
of section 6511(a) is supported by the legislative history of the
statute. The court held that under section 6511(a), a taxpayer’s
claimfor credit or refund is tinely if it is filed within 3
years fromthe date his or her incone tax return is filed,

regardl ess of when the return was filed. Owmwhundro v. United

States, supra at 1068.

Rev. Rul. 76-511, 1976-2 C. B. 428, |ikew se comuands
deference and is applicable to this case, since the fact pattern
is the sanme. The facts recited in the ruling are briefly as
fol |l ows:

During 1972, the taxpayer’s enployer w thheld incone tax,
whi ch under section 6513(b)(1) was deened to have been paid on
April 15, 1973. Three years and 15 days after the due date, on
April 30, 1976, the taxpayer filed his 1972 return on which he
cl ai med an overpaynment. The IRS ruled that the taxpayer had
filed a valid claimfor refund within the 3-year period of

[imtations prescribed by section 6511(a), but under section
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6513(b) (1), the overpaynent was deened to have been nade on Apri
15, 1973, which was not a paynent made within the 3-year period
i mredi ately preceding April 30, 1976, the date the cl aimwas
filed. Therefore, reasoned the ruling, although the claimfor
refund was tinmely filed, allowance of the refund was specifically
barred by the provisions of section 6511(b)(2)(A), which limts
t he amount of the allowable refund to the anobunt paid within the
period i medi ately preceding the filing of the claim equal to 3
years plus any extension of tinme for filing the return.

Rev. Rul. 76-511 goes on to point out that if the taxpayer
had filed his 1972 return on April 1, 1976, for exanple, the
refund woul d have been all owabl e since the overpaynent woul d have
been made within the 3-year period i medi ately preceding the
filing of the claim

Petitioner’'s claimfor credit was included in his 1991 tax
return and was considered filed on the sane date as the return.
Section 301.6402-3(b)(5), Proced. & Adm n. Regs. As such,
petitioner’s claimfor credit was tinely filed.

The | ook-back period of section 6511(b)(2)(A) is applicable
to petitioner since he filed his claimfor credit during the 3-
year period prescribed for tinmely filing of a claimin section
6511(a). However, as previously stated, section 6511(b)(2)(A
provides that “the amount of the credit or refund shall not

exceed the portion of the tax paid wthin the period, i mediately
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preceding the filing of the claim equal to 3 years plus the
period of any extension of tinme for filing the return.” Sec.
6511(b)(2)(A). Petitioner filed his claim included in his 1991
return, on February 11, 1999. He had received extensions for
filing his 1991 return totaling 6 nonths (one extension for 4
nmont hs and another for 2 nonths). Therefore, the rel evant | ook-
back period under 6511(b)(2)(A) extended from February 11, 1999,
back to August 11, 1995.

Petitioner is not entitled to credit for an anount paid or
deened pai d outside the | ook-back period determ ned under section
6511(b)(2)(A). Petitioner’s estimated tax paynent is deened paid
on the last day prescribed for filing the 1991 return (determ ned
w thout regard to any extension of tinme for filing such return).

Sec. 6513(b)(2); Baral v. United States, 528 U S. 431, 435-436

(2000). The last day for filing his 1991 return was April 15,
1992, so that is the date petitioner’s estimted paynent is
deened paid for purposes of section 6511. As such, petitioner
paid no portion of the overpaynent during the applicable | ook-
back period. Since no amobunts were paid during the |ook-back
period, the ceiling [imtation on the petitioner’s requested
credit is zero.

[, Equi table Reli ef
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Petitioner asserts a claimfor equitable relief. The
Decenber 14, 1998, “REQUEST FOR YOUR TAX RETURN' notice sent by
respondent listed a credit balance of $11,807 and asked for an
expl anation as to how petitioner wanted the credit bal ance
handl ed. Petitioner asserts that respondent should therefore be
est opped from denying application of the credit for overpaynent
to his tax liabilities for years subsequent to 1991

We are bound by the strict terns of the statutory provisions
limting refunds or credits for overpaynents to those cl ai ned

within the tine limtations of section 6511. United States v.

Brockanp, 519 U. S. 347, 352-354 (1997)(finding that Congress did
not intend courts to read equitable exceptions into section

6511); Landry v. Conm ssioner, 116 T.C. at 62-63. Equitable

relief is therefore unavailable to petitioner.

W said in Allen v. Conmm ssioner, 99 T.C 475, 480 (1992),

affd. wi thout published opinion 23 F.3d 406 (6th Cr. 1994), that

As is true in many of the cases in this field, the
result may seem harsh in view of an actual overpaynent,
but * * * [taxpayer] failed to file his incone tax
return nore pronptly, and the statute is precise. The
unhappy result for * * * [taxpayer] is the consequence
of a “problemof * * * [his] ow creation”. * * * The
situation is not an unfamliar one, and has been before
us in a variety of other circunstances. [Citations
omtted.]

Unfortunately for petitioner, these words apply with equal force
in his case. The bar against application of any part of his

overpaynent of 1991 estimated tax to later years is a situation
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of his own meki ng because of his leisurely attitude toward the
due date for filing his 1991 return, and the refund claimw thin
it.

We hold that respondent correctly determ ned that collection
efforts shoul d proceed.

To reflect the foregoing,

Deci sion will be entered

for respondent.




